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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Nebraska Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner is a citizen of the United States who seeks to
classify the beneficiary, a native and citizen of Vietnam, as the
fiance(e) of a United States «citizen pursuant to section
101(a) (15) (K) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1101 (a) (15) (K).

The director denied the petition after determining that the
petitioner and the beneficiary had not personally met within two
years before the date of filing the petition, as required by
section 214(d) of the Act. In reaching this conclusion, the
director found that the petitioner’s failure to comply with the
statutory requirement was not the result of extreme hardship to the
petitioner or unique circumstances.

8 C.F.R. § 214.2(k) (2) states, in pertinent part:

Requirement that petitioner and beneficiary have met. The
petitioner shall establish to the satisfaction of the
director that the petitioner and beneficiary have met in
person within the two years immediately preceding the
filing of the petition.

The petitioner filed the Petition for Alien Fiance(e) (Form I-129F)
with the Service on April 13, 2002. Therefore, the petitioner and
the beneficiary were required to have met during the period that
began on April 13, 2000 and ended on April 13, 2002.

In response to Question #1929 on the Form I-129F, the petitioner
stated that he and the beneficiary had corresponded by mail and
exchanged photographs, but that they had never personally met. In
his appeal, filed on August 27, 2002, the petitioner stated that he
was planning a trip to meet the beneficiary within three months of
filing the appeal. On October 7, 2002, the petitioner submitted a
photograph of him and the beneficiary together with a hand-written
notation that it was taken in September 2002.

It 1is important to emphasize that the regqulation at section
214.2 (k) (2) requires the petitioner to prove that he last met the
beneficiary no more than two years prior to the filing date of the
petition. In the instant case, the relevant two-year period is
April 13, 2000 to April 13, 2002. According to the petitioner, he
visited the beneficiary in September 2002, five months after having
filed the petition. Although the petitioner indicates that he has
now met the beneficiary, the meeting did not occur within the
relevant two-year period. Therefore, the director’s decision to
deny the petition is affirmed. '



Pursuant to 8 C.F.R. § 214.2(k) (2), the denial of the petition is
without prejudice. Now that the petitioner and the beneficiary have
met, the petitioner may file a new I-129F petition 1in the
beneficiary’s behalf so that the two-year period in which the
parties are required to have met will apply. The petitioner should
submit evidence that he and the beneficiary have met within the
two-year period that immediately precedes the filing of a new
petition. Acceptable evidence includes, but is not limited to,
photographs of the petitioner and beneficiary together that
indicate the date(s) and place(s) of their meeting, copies of the
petitioner’s travel itinerary, and a copy of the petitioner’s
airline ticket receipt. Without the submission of documentary
evidence that clearly establishes that the petitioner and the
beneficiary have met in person during the requisite two-year period
prior to filing a new petition, the petition may not be approved
unless the director grants a waiver of such requirement.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.



